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SUMMARY: 
  ...  Government trade ministers arrived at the World Trade Organization (hereinafter WTO) Seattle Ministerial Confer-
ence in late November 1999 without preliminary agreement on the future course of multilateral trade negotiations, and 
they departed without reaching consensus on a new WTO agenda. ... The highly industrialized Members of the WTO-
led by the United States, the European Union and Japan-achieved a major diplomatic breakthrough in the GATT Uru-
guay Round when they persuaded developing country Members to adopt and enforce high levels of IPRs protection as 
part of an integrated WTO framework. ... When the Uruguay Round was concluded, many developing country Members 
of the WTO did not have IPRs protection systems in place that would meet the new TRIPS Agreement standards. ... 
One item that the United States, the E.U. and Japan might have wished to see included on a TRIPS agenda is the nego-
tiation of additional rules for the protection of IPRs in the digital environment. ...  There seems inadequate basis in the 
text of the GATT/WTO Agreement to justify the establishment of a presumption that measures adopted after the con-
clusion of trade negotiations were not anticipated during the negotiations. ...  Treaty law requires such a good faith doc-
trine since it is not practicable for parties to specify every possible step that parties should avoid. ...   
 
TEXT: 
 [*165]  

I. 
  
 Introduction 
  
 Government trade ministers arrived at the World Trade Organization (hereinafter WTO) Seattle Ministerial Conference 
in late November 1999 without preliminary agreement on the future course of multilateral trade negotiations, and they 
departed without reaching consensus on a new WTO agenda. There was ample warning that the WTO Ministerial Con-
ference in Seattle would face serious difficulties, with or without the public protests that disrupted the meeting. Only a 
few months before, WTO Members had completed the selection of a new Director-General-in fact, the selection of two 
new Director-Generals to serve sequentially-in a tortuous process that lasted nearly a year. n1 The Seattle agenda in-
cluded a host of divisive issues involving serious substantive differences that Members had been unable to resolve in 
months of pre-meeting negotiations. n2 Beyond the hope in some quarters that pressure to maintain "momentum" would 
cause Members to abandon or compromise strongly held views, it is not clear why the Seattle Ministerial might have 
been approached with optimism towards reaching a comprehensive result. 

The failure to reach consensus on a WTO negotiating agenda in Seattle left considerable unfinished business on the 
table. In a number of areas, such as agriculture, existing WTO texts prescribed that negotiations would be resumed. n3 
Since the ministerial, the WTO General Council has agreed to move forward with negotiations in agriculture and serv-
ices, at least to the extent of seeking to  [*166]  clarify the subject matter to be pursued. n4 There has been no agreement 



 

 

on a future agenda for negotiations regarding trade-related aspects of intellectual property rights (hereinafter TRIPS), 
although a number of "built-in" agenda items remain before the TRIPS Council. n5 The lack of agreement on a "new" 
TRIPS agenda is not surprising in view of the wide gulf in perspectives on this subject among WTO Members. 

This brief essay seeks to explain the absence of consensus on TRIPS, and why the near-to-medium term prospects 
for the setting of an ambitious agenda are not too bright. It reflects in modest detail on the particular controversy sur-
rounding the potential for non-violation nullification or impairment complaints to be brought in the TRIPS dispute set-
tlement context. n6 This essay suggests that WTO Members might be best served in the near term by concentrating their 
efforts on establishing improved multilateral mechanisms to aid in the transfer of information and technology to devel-
oping and newly-industrialized countries. 

II. 
  
 The On-Going TRIPS Dialogue 
  
 The reasons for controversy over TRIPS are complex, and reflect the increasing importance of technology in maintain-
ing competitive advantages in world trade, the existing disparity in the capacity of WTO Members to create and com-
mercialize new technologies, and the view held by a number of Members that the present focus of intellectual property 
rights (hereinafter IPRs) on new technologies substantially undervalues existing stocks of knowledge and information. 
n7 

The highly industrialized Members of the WTO-led by the United States, the European Union and Japan-achieved a 
major diplomatic breakthrough in the GATT Uruguay Round when they persuaded developing country Members to 
adopt and enforce high levels of IPRs protection as part of an integrated WTO framework. These highly industrialized 
Members took a minimalist approach regarding any TRIPS-related negotiations to be launched in Seattle, recommend-
ing that WTO Members focus for the next several years on implementing  [*167]  existing commitments and guarding 
against any backsliding from existing TRIPS Agreement rules. n8 

A number of developing Members of the WTO took a decidedly different view, urging that the Seattle Ministerial 
initiate the negotiation of rules that take into account their specific interests-in large measure to work a rebalancing of 
the TRIPS Agreement. n9 

The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (hereinafter TRIPS Agreement), 
like the General Agreement on Trade in Services (hereinafter GATS) and the Agreement on Trade-Related Investment 
Measures (hereinafter TRIMS Agreement), established a "new area" of trade regulation in the WTO. The TRIPS 
Agreement (1) established minimum substantive standards of IPRs protection that all WTO Members must implement; 
(2) it required each WTO Member to maintain adequate measures for securing and enforcing IPRs; and (3) it subjected 
TRIPS-related controversies to dispute settlement under the WTO Dispute Settlement Understanding (hereinafter DSU). 
n10 

When the Uruguay Round was concluded, many developing country Members of the WTO did not have IPRs pro-
tection systems in place that would meet the new TRIPS Agreement standards. Since putting these systems into place 
would be administratively difficult and would involve economic dislocation, the TRIPS Agreement established certain 
transition arrangements in favor of developing Members (and Members transforming from non-market to market orien-
tation). n11 The initial transition period for developing Members ended on January 1, 2000, n12 and thus the main im-
plementation obligations of the TRIPS Agreement just became effective for most developing Members. Certain impor-
tant obligations relating to new areas of patent subject matter coverage are allowed a ten-year transition period, and ob-
ligations regarding such new subject matter coverage become effective on January 1, 2005. n13 

The Uruguay Round TRIPS Agreement negotiations did not resolve all the issues that were on the table, and the 
agreement includes its own "built-in agenda" for future negotiations. The TRIPS Agreement also requires a review of  
[*168]  its implementation beginning in 2000. n14 In this sense, WTO Members were bound to include certain items on 
the future agenda of the TRIPS Council. These built-in agenda items included negotiations concerning geographical 
indications of origin n15 and review of rules applicable to the protection of plant varieties. n16 Moreover, on January 1, 
2000, a moratorium on the use of the "non-violation nullification or impairment" dispute settlement cause of action in 
the TRIPS Agreement context expired. n17 In a "non-violation complaint," a WTO Member may allege that, while an-
other Member is meeting its express legal obligations under the terms of the applicable WTO agreement (for example, 
the TRIPS Agreement), that other Member is preventing the complaining Member from securing the benefits the com-



 

 

plainant expected to receive when it entered into the agreement. The non-violation issue is discussed in more detail in 
the next section of this essay. 

The United States, which was the main proponent of the TRIPS Agreement, did not offer a proposal for TRIPS ne-
gotiations at Seattle. It took the position that the focus of the TRIPS Council should be on assuring that developing 
Members fulfill their TRIPS obligations as transition periods expire. n18 Both the E.U. and Japan proposed a "North-
North" agenda, which appeared principally aimed at persuading the United States to abandon its "first-to-invent" system 
for granting patents in favor of the "first-to-file" system near-universally used by other WTO Members. n19 This in-
volves a long-standing point of contention among these three major patenting powers, but it is mainly of a technical 
character. 

One item that the United States, the E.U. and Japan might have wished to see included on a TRIPS agenda is the 
negotiation of additional rules for the protection of IPRs in the digital environment. Some rules in this area were negoti-
ated at the World Intellectual Property Organization (hereinafter WIPO) in 1996, and one approach might be to recom-
mend that these rules be incorporated in the TRIPS Agreement. n20 However, certain IP industry interests are not en-
tirely satisfied with the new WIPO rules, n21 and industrialized Member negotiators might prefer to tighten these WIPO 
rules in the WTO context. 

OECD-based pharmaceuticals companies urged the tightening of TRIPS Agreement rules, which provide flexibility 
to take into account public health interests and allow Members to authorize parallel trade in IPRs protected  [*169]  
drugs. n22 The U.S., E.U. and Japanese governments did not appear inclined to pursue these urgings, at least for the 
time being. Nonetheless, it should be apparent that the United States, the E.U. and Japan were prepared to react to de-
veloping Member TRIPS-related demands with demands of their own, and that the reticence of these industrialized 
Members to initiate demands may have simply involved a question of negotiating tactics. 

There were a number of possible agenda items that were of interest from the developing Member side, bearing in 
mind their diverse interests. First, just as the E.U.-Japan-U.S. group sought assurance that existing TRIPS compliance 
deadlines would be met, many developing Members urged an extension of those deadlines-or at least a moratorium on 
the initiation of dispute settlement proceedings against them as they sought to achieve compliance. n23 There is wide-
spread acknowledgement that the difficulties and costs facing the developing countries in implementing the TRIPS 
Agreement were probably underestimated. n24 

A number of developing Members sought to expand the scope of specific protection for geographical indications of 
origin beyond that set out in the TRIPS Agreement. n25 A geographical indication is a name that associates a product 
with a place (such as "Bordeaux" wine), protecting producers' goodwill in that place. The TRIPS Agreement gives spe-
cial attention to wines and spirits, and it includes a provision that negotiations on the establishment of a multilateral 
registration system (for wines) should be undertaken. Some developing countries would like to see similar specific at-
tention extended to other products, such as India's "Basmati" rice and "Darjeeling" tea. n26 

The TRIPS Agreement provides at article 27:3(b) that Members may exclude from the scope of patentable subject 
matter "plants and animals other than micro-organisms, and essentially biological processes for the production of plants 
and animals other than non-biological and microbiological processes." n27 Members must, however, provide plant va-
rieties either with patent protection or some other unique form of protection. n28 The rules of this subparagraph were to 
be reviewed by the TRIPS Council beginning in 1999. n29 

 [*170]  Many of today's most important technological advances occur in the field of biotechnology and include the 
creation of new life forms both in the animal and plant kingdoms. Article 27:3(b) of the TRIPS Agreement addresses 
this new technology in a way that is confusing even to highly trained IPRs specialists. The language is derived from 
article 53 of the European Patent Convention, the meaning of which has been the subject of debate for many years. n30 
The language leaves considerable uncertainty, for example, as to whether genetic material may be excluded from pat-
entability. n31 

Developing Members, in particular, have expressed concern as to the conditions under which patents or other forms 
of IPRs protection might be obtained on plant varieties that are indigenous to their countries but genetically modified to 
improve certain characteristics. n32 Should it be possible for the developer of a new variety to obtain a monopoly when 
the plant variety is almost wholly based on an indigenous species cultivated over the course of centuries? n33 

One important set of questions raised by a number of developing countries concerns the status of so-called "tradi-
tional intellectual property rights" (hereinafter TIPRs). n34 Historically, IPRs protection has been granted to ideas or 
expressions that are "new" or "original." Patent protection is granted to an invention that is new, capable of industrial 



 

 

application and involves an inventive step. Copyright protection is granted to an artist's creative expression. From the 
time such protection is granted, the inventor or artist is able to commercially exploit "intellectual property" while bene-
fiting from certain legal protections. In many countries, there exist "inventions" that have been developed and passed 
down through generations, such as traditional medicinal practices. Likewise, there are bodies of creative expression, 
such as folk songs and stories, that are rooted in long tradition. These inventions and expressions are not "new" or 
"original" in the sense of existing forms of IPRs embodied in the TRIPS Agreement. Some developing Members have 
asked why their existing stock of valuable knowledge should not be worthy of some protection against uncompensated 
exploitation by nationals of other Members. 

The establishment of TIPRs would present challenging questions. For example, who would benefit from economic 
rights granted to traditional knowledge?  [*171]  Who would be vested with the rights, and who would be responsible 
for allocating any economic benefits? What would be the duration of such rights? 

Alongside TIPRs are issues concerning rights in existing genetic stocks. The Convention on Biological Diversity 
(hereinafter CBD) recognizes that each member country is sovereign over resources located in its territory, and obli-
gates those seeking to exploit genetic resources to obtain the agreement of the host country. The CBD is not incorpo-
rated by reference in the TRIPS Agreement, as are a number of IPRs treaties (such as the Paris Convention on patents 
and trademarks and the Berne Convention on copyrights). Should the TRIPS Agreement be amended to incorporate 
rules of the CBD? n35 Might the rules of the CBD be modified in the context of the TRIPS Agreement? 

Some developing Members of the WTO, as well as multilateral institutions like the World Health Organization 
(hereinafter WHO), have expressed increasing concern that the wider granting and enforcement of patents in pharma-
ceutical products and processes is leading to substantially higher drug prices, with adverse effects on health care serv-
ices. n36 Some WTO Members have suggested that drugs on the WHO's list of essential pharmaceuticals be subject to 
exclusion from patent protection n37 or should be entitled to some lesser form of protection than that presently man-
dated by the TRIPS Agreement. 

There is concern as well over the issue of "parallel trade." n38 This involves whether an IPRs holder should be able 
to block the import or export of a good or service once it has been placed on a national or regional market with the con-
sent of the IPRs holder. In other words, should the first sale of a good or service "exhaust" the right of the IPRs holder 
to control further movement of the good or service? This issue was not resolved during the Uruguay Round, and re-
mains unfinished business on the TRIPS agenda. Some WTO Members have insisted that IPRs holders be allowed to 
"resegregate" the world trading system as tariffs and quotas are otherwise reduced, for reasons which are not entirely 
clear. These same governments otherwise insist on adherence to the principles of free trade. The parallel trade issue 
remains intensely controversial, and for that very reason it may be that no WTO Member would consider it worthwhile 
to place on the active TRIPS Council agenda. 

In fact, some of the most significant news to come from Seattle involved the United States' softening of its stand 
against parallel trade in patented pharmaceuticals. The Office of the United States Trade Representative (hereinafter 
USTR) announced that it would hereafter consult with the U.S. Secretary for Health and Human Service regarding 
claims by trading partners that U.S. intellectual property policies are impeding their ability to address health crises,  
[*172]  and "give full weight to the advice of HHS regarding the health considerations involved." n39 In connection 
with its announcement, the USTR removed South Africa from its "special 301" watch list. n40 This announcement fol-
lowed USTR's decision, under pressure from Vice President Gore, to reduce pressure on South Africa because of its 
liberal parallel trade and compulsory licensing activities in respect to addressing the AIDS pandemic. n41 

Related to the specific issue of parallel trade is a more general concern with assuring that high levels of IPRs pro-
tection are balanced by competition rules that allow WTO Members to take action if IPRs are abused. The TRIPS 
Agreement presently provides Members with discretion to take action against anti-competitive practices, although it 
mentions only a few of the types of conduct that might be subject to remedial measures. There have been some sugges-
tions both from developed and developing Members that TRIPS Agreement competition rules be further elaborated re-
garding the types of anti-competitive behaviors that are subject to government action. n42 

III. 
  
 Non-Violation Complaints in the Context of TRIPS 
  
 Leading up to the Seattle Ministerial, developing Members (and many industrialized Members) appeared ready to ex-
tend the moratorium on non-violation nullification or impairment causes of action. n43 Developing countries had two 



 

 

concerns: first, that developed Members would allege that the TRIPS Agreement was intended to grant IPRs holders 
access to their markets, rather than only obligating them to provide IPRs protection; and second, that developed Mem-
bers would use the non-violation cause of action to expand the literal language of the TRIPS Agreement in light of 
whatever their "expectations" might have been about its effects. To give a concrete example, an industrialized WTO 
Member might contend that a developing Member's pharmaceutical price control regulations effectively deprive its pro-
ducers of the benefits of patent protection by reducing their profits, although the TRIPS Agreement does not address 
price controls in any way. A single Member such as the United States  [*173]  had the power to block a consensus on 
the possible extension of the non-violation moratorium. 

WTO Members failed to reach consensus at the Seattle Ministerial on extension or modification of the non-
violation moratorium under article 64 of the TRIPS Agreement, and as of January 1, 2000, it became possible for Mem-
bers to initiate non-violation complaints in the TRIPS Agreement context. It has long been recognized that the non-
violation cause of action may present unique issues and problems in the TRIPS context. I want to elaborate here some of 
the special considerations in light of the language of the TRIPS Agreement and the recent jurisprudence of WTO panels 
and the Appellate Body. In this brief comment, I will limit discussion to major points. 

The non-violation concept was succinctly framed by the WTO Appellate Body in its India-Mailbox decision, refer-
ring to the cause of action as it was understood in the context of the General Agreement on Tarrifs and Trade (hereinaf-
ter GATT) 1947 and as it is understood in the context of the GATT 1994: 
 

  
 In the absence of substantive legal rules in many areas relating to international trade, the "non-violation" provision of 
Article XXIII:1(b) was aimed at preventing contracting parties from using non-tariff barriers or other policy measures to 
negate the benefits of negotiated tariff concessions. Under Article XXIII:1(b) of the GATT 1994, a Member can bring a 
"non-violation" complaint when the negotiated balance of concessions between Members is upset by the application of 
a measure, whether or not this measure is inconsistent with the provisions of the covered agreement. The ultimate goal 
is not the withdrawal of the measure concerned, but rather achieving a mutually satisfactory adjustment, usually by 
means of compensation. n44 
 

  
 During the Uruguay Round TRIPS negotiations there was hesitation on several sides to include the non-violation cause 
of action as a TRIPS dispute settlement option. European Union negotiators were concerned that the United States 
would challenge its audio-visual sector market access restrictions as a denial of the benefits of copyright and related 
IPRs protections. Many developing countries were concerned that the OECD industry side would attempt to use non-
violation complaints to expand the literal language of the TRIPS Agreement to accommodate whatever expectations that 
side might have had about the consequences of the Agreement, and developing countries shared the E.U.'s concern 
about use of the TRIPS Agreement as a market access tool. The moratorium allayed immediate fears, but little progress 
was made in the TRIPS Council on addressing concerns in the years subsequent to entry-into-force. 

If a broad reading of the non-violation concept was accepted in the TRIPS context, there is a myriad of potential 
complaints that could be envisaged under the Agreement. These may be broken down into three broad categories: (1) 
actions that attempt to limit the range of permissible internal government measures, as these measures are argued to 
undermine the value of IPRs; (2) actions that effectively seek to expand the express language of the Agreement; and (3)  
[*174]  actions addressed to enforcement mechanisms and remedial processes. Under each of these broad headings, 
many possible claims might be foreseen. For example, regarding the range of internal measures, actions challenging 
price controls on patented pharmaceuticals; liberal compulsory licensing legislation; IPRs-related taxation policies, 
packaging and labeling requirements; consumer protection legislation; censorship policies; cultural policies; and parallel 
trade rules are all candidates. Regarding expansive interpretation of the express language of the Agreement, non-
violation actions might challenge fair use allowances, public order and public health exceptions, and legislative uncer-
tainty in areas such as industrial design protection. Regarding enforcement mechanisms, there are a number of potential 
avenues under which failures to effectively enforce IPRs could be pursued as non-violation actions; the aggressive ap-
plication of competition laws might also be challenged. Finally, non-violation complaints regarding over-protection of 
IPRs might be considered, as well as complaints against those who use coercive threats without basis in WTO law and 
practice. 



 

 

In this brief essay, I do not elaborate on the ways in which such potential non-violation actions might be legally 
framed under the terms of the TRIPS Agreement. You are welcome to wonder whether such a long list of possible 
causes of action is within reasonable contemplation. Assuming for the sake of argument that some of these suggestions 
are plausible, how might the TRIPS Agreement inform the breadth of potential application of the non-violation cause of 
action? How does existing WTO jurisprudence bear on this question? 

Perhaps the most important provision is article 8 of the TRIPS Agreement, entitled "Principles." Article 8:1 author-
izes Members to adopt measures "necessary to protect public health and nutrition, and to promote the public interest on 
sectors of vital importance to their socio-economic and technological development, provided that such measures are 
consistent with the provisions of this Agreement." n45 This article covers an extensive category of internal (or external) 
measures that Members might adopt to affect private rights in IP. 

Article 8:1 of the TRIPS Agreement establishes a basis for the adoption of internal measures in language similar to 
that used in article XX(b) of the GATT 1994. However, article XX(b) of the GATT 1994 is used to justify internal 
measures that are necessary yet otherwise inconsistent with the GATT 1994. Article 8:1 of the TRIPS Agreement, in 
contrast, provides that necessary measures must be consistent with the Agreement. 

Because article 8:1 may not be used to justify measures inconsistent with the TRIPS Agreement, and because the 
Appellate Body has stressed that the language of WTO agreements is not to be viewed as surplusage, it seems apparent 
that article 8:1 is in fact to be read as a statement of TRIPS interpretative principle: it advises us that Members were 
"expected" (in the non-violation sense) to have the discretion to adopt "necessary" internal measures. This statement  
[*175]  of principle may prove rather important in limiting the application of non-violation doctrine. 

Article 8:1 does not by its own terms resolve uncertainty regarding interpretation of "necessary." This term is po-
tentially freighted with interpretative decisions involving GATT article XX(b) and, more recently, the Agreement on 
Sanitary and Phytosanitary Measures (hereinafter SPS Agreement). Yet "necessary" in TRIPS Agreement article 8:1 
probably requires its own jurisprudence because it is used in a context different than the context of its use in the GATT 
and SPS Agreement. This interpretative avenue remains to be further developed. It bears directly on the potential scope 
of non-violation causes of action. WTO Members were certainly expected to adopt necessary internal measures, and it is 
the permissible range of such measures that the WTO Appellate Body must determine. 

As Jerome Reichman has pointed out, for those who are concerned about the potential scope of non-violation 
causes of action under the TRIPS Agreement, the Appellate Body decision in the India-Mailbox case is heartening. n46 
The Appellate Body stressed that the TRIPS Agreement means what it says in its express language, neither more nor 
less. Even though the Appellate Body acted to exclude non-violation considerations from its decision (because the 
moratorium remained in effect), the decision conveys the firm message that the Appellate Body does not intend to be 
persuaded by arguments about what the parties to the Agreement thought it meant-or expected it to mean-but somehow 
failed to mention. 

Yet if one is looking for non-violation trouble, one need look no further than the panel report in the Japan - Film 
and Photographic Paper case. n47 This is a case the United States lost-yet the USTR was sufficiently pleased by the 
panel's jurisprudence that it decided against an appeal. 

The panel report in the Japan-Film and Photographic Paper case included a detailed explanation of the approach to 
be followed in assessing non-violation complaints. n48 The panel said that, for a measure to form the basis for a non-
violation complaint, the complaining Member must not have anticipated it at the time of negotiation of the underlying 
concession. In its discussion of legitimate expectations (i.e. what the parties might reasonably have anticipated), n49 the 
panel said that the introduction of a measure by a complained-against Member  [*176]  subsequent to the conclusion of 
negotiations created the rebuttable presumption that it should not have been anticipated by the complaining Member. 
Rebutting the presumption might require a showing that such after-the-fact measure had clearly been contemplated by 
earlier measures. It said that, "in our view, it is not sufficient to claim that a specific measure should have been antici-
pated because it is consistent with or a continuation of a past general government policy." n50 The panel said that one 
Member should not have to assume that another Member might adopt similar measures to those adopted by third Mem-
bers. n51 If measures were in place prior to the conclusion of tariff negotiations, then there would be a rebuttable pre-
sumption that those measures should reasonably have been anticipated to remain in effect. n52 

The panel report suggests that internal government measures adopted following the conclusion of trade negotiations 
may be presumed to be unanticipated and to potentially nullify or impair WTO concessions. However, WTO Members 
continuously adjust their industrial policies, including intellectual property-related policies, and routinely amend their 



 

 

intellectual property laws and related internal regulations to reflect changing conditions and perceptions as to appropri-
ate public interest balancing. 

Consider, for example, the case of a WTO Member that adopts new compulsory legislation or pharmaceutical price 
control legislation after the entry-into-force of the TRIPS Agreement. Does the fact that the TRIPS Agreement ex-
pressly contemplates compulsory licensing preclude an argument that such legislation was not anticipated prior to the 
conclusion of negotiations? Though price controls are not precluded by the terms of the TRIPS Agreement, might they 
nevertheless be unanticipated? 

There are several reasons to be reluctant to regard the Japan-Film and Photographic Paper decision as a sound 
precedent for the TRIPS context. First, as a general proposition, the Appellate Body has often rejected the legal reason-
ing of panels of the first instance. There is no reason to believe that this case would have been an exception, particularly 
in light of the relatively uncharted ground that the panel was covering. Second, this case involved trade in goods, a con-
text considerably different than that likely to arise in respect to TRIPS. Third, some of the general statements made by 
the panel in this case seem suspect as proper interpretations of WTO law-particularly as they might be extended to the 
TRIPS Agreement. 

 [*177]  There seems inadequate basis in the text of the GATT/WTO Agreement to justify the establishment of a 
presumption that measures adopted after the conclusion of trade negotiations were not anticipated during the negotia-
tions. The WTO Agreement does not purport to place general limitations on the government policies of Members, ex-
cept as expressly provided by the Agreement. Establishing a blanket presumption against "after-the-fact" adopted meas-
ures places a generalized burden on WTO Members to justify their policy measures. In the TRIPS context this might 
suggest that government measures that affect the exploitation of IP and are adopted after 1994 are presumed to not have 
been anticipated by the TRIPS negotiators. It would be difficult to ascertain the textual source of such a presumption-
bearing in mind that the TRIPS Agreement itself contemplates the adoption of internal measures related to IP. Even 
assuming, arguendo, that the Appellate Body might hold that a domestic subsidy adopted following the grant of a tariff 
concession was presumptively unanticipated by trade negotiators, it would not seem reasonable to extend such a pre-
sumption to internal measures adopted to regulate intellectual property. IP laws and related regulations are constantly 
being adjusted to reflect changing conditions, and a presumption in favor of a potential non-violation action would not 
appear warranted in this context. 

There is a close correlation between the concept of non-violation nullification or impairment and the concept of the 
good faith execution of treaty obligations. The Vienna Convention on the Law of Treaties, which essentially codifies the 
customary international law applicable to treaties, establishes a requirement that treaties be executed in good faith. n53 
The good faith execution of a treaty inherently demands that a party not take actions that undermine the performance of 
the treaty n54-that is, that a party to a treaty not seek to defeat the object and purpose of a treaty by actions inconsistent 
with that object and purpose, even if those actions might not be specifically precluded by the terms of the treaty. n55 
Treaty law requires such a good faith doctrine since it is not practicable for parties to specify every possible step that 
parties should avoid. 

The concept of non-violation nullification or impairment in the GATT/WTO context may be viewed substantially 
as a way of restating the good faith requirement. n56 That is, WTO Members should not seek to undermine the value of 
concessions they have granted in trade negotiations by taking steps that, while  [*178]  not specifically precluded by the 
WTO Agreement, nevertheless are inconsistent with allowing the concessions to be used by their intended beneficiaries. 
Viewed in this way, at least some non-violation causes of action could quite properly be reframed as causes of action 
demanding good faith execution of WTO obligations. n57 

So far the WTO Appellate Body has given no indication that it intends to go on a "fishing expedition" to expand the 
scope of the TRIPS Agreement so as to limit the range of national discretion. It has hewn to the Vienna Convention as 
its jurisprudential path. Yet it is worthwhile to highlight the risks that inhere in the non-violation cause of action, be-
cause an expansive application of non-violation doctrine in the TRIPS context could be quite destabilizing for relations 
among WTO Members. The Agreement might well take on an Alice-in-Wonderland quality-meaning what I say it 
means - for whatever Member happens to be speaking. Many of the foreseeable non-violation complaints would involve 
pitting the interests of OECD producers against the discretion of developing country parliaments and executives. The 
OECD won the Uruguay Round battle over TRIPS, and the best interests of the WTO community would not appear to 
be served by pushing this victory to its furthest possible limit. 

IV. 
  



 

 

 Post-Seattle Developments and the Potential for a NewFocus 
  
 At the February 7-8, 2000 meeting of the WTO General Council, there was active discussion of requests from develop-
ing countries to extend TRIPS transition periods. Debate is reported to have focused on the question whether any exten-
sions should be negotiated as a comprehensive multilateral solution, or whether individual Member requests should be 
taken up on a case-by-case basis. n58 Further consultations within the TRIPS Council on this subject were reported on 
at an informal General Council meeting in March. n59 Whatever may be the outcome of these discussions, it is manifest 
that there is considerable interest among a substantial group of WTO Members to assure that developing countries do 
not become the targets of excessive litigation as they attempt to meet their TRIPS obligations. 

The main item on the agenda of the TRIPS Council in 2000 will be the conducting of reviews of developing coun-
tries' steps to implement their TRIPS commitments. As noted previously, the Council is also obligated by the terms of 
the TRIPS Agreement to begin a general review of its implementation in 2000. Beyond moving forward on these tasks, 
all indications are that the TRIPS  [*179]  Council will move cautiously in adding new items to its agenda. In light of 
the difference in perspectives among WTO Members concerning new items, a period of reflection may best serve the 
interests of the WTO as an institution. 

There is a global TRIPS-related issue that overshadows the specific rules of the TRIPS Agreement and the interests 
of intellectual property rights holders in protecting their investments in invention and expression. This is the urgent need 
to assure that technology and information are made available for effective use in areas of the world where economic 
development is most needed-whether through providing funds for education, establishing Internet access points, or en-
couraging the formation of technology-based enterprises by providing or guaranteeing funding. Technologies exist to 
rapidly improve standards of education and to foster improvements in the production and distribution of goods and serv-
ices throughout the world. WTO Members have until now focused their attention on achieving higher levels of IPRs 
protection to redress a situation of underprotection that had threatened to distort commercial trade patterns. But high 
standards of IPRs protection will not by themselves address the tremendous imbalance between the levels of techno-
logical development in the industrialized and developing economies. The WTO needs to begin to work more closely 
with the World Bank, UNCTAD, UNDP, WIPO, WHO and other multilateral institutions to create an environment that 
promotes the transfer of knowledge and technology in ways that are productive for both industrialized and developing 
countries. This may well involve the commitment of billions of dollars, and it will demand creative thinking about ways 
and means to encourage private sector commitment. Yet this is an enterprise from which all WTO Members will emerge 
as winners-and the notion of a multilateral trading system from which all Members benefit is the core of WTO eco-
nomic philosophy. 
 
Legal Topics:  
 
For related research and practice materials, see the following legal topics: 
Copyright LawForeign & International ProtectionsMultilateral TreatiesInternational Trade LawDispute ResolutionGen-
eral OverviewPatent LawSubject MatterPlants 
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